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A 


LETTER 

FROM 

A  Lawyer  at  Edinburgh  to  his  Friend 
in  the  Country. 

S I  R, 

THO  I  have  fomctimes  been  obliged  to  look 
into  the  JEngUfh  Law,  the  Knowledge 
whcreof,in  Matters  of  Treafon,  f fince  our 
Conftitution  and  Laws  on  that  Subjefl:,  have 
fuffered  fo  great  an  Alteration  by  the  Vmon^and 
Aets  thereafter  paft  in  the Bm//?;  Parliament,  )  is 
now  beer  me  necefTary  to  us :  Yet  I  fhould  have  been 
at  a  lofs,  in  giving  you  any  tolerable  Satisfafti- 
on  on  the  Queries  you  arc  pleafed  to  put  to  me. 
Whether  Grand  Juries^  as  Judges^  are  to  notice  Lav9 
ns  vpell  as  FaH  \  or  only  what  Jhall  be  proven  of  the 
Fa5t  laid  in  the  IndiBment  ?  Was  it  not  that  I 
have  hid  Occafion  to  perufe  two  little  Books,  fiid 
to  be  written  by  Et^gUJ^j  Lawyers,cminent  in  their 

•      Pro- 


i^: 


(      ^      ) 

Profeffion,  and  of  great  Knowledge  in  theCon- 
ftitution  of  their  Country,the  one  intituled,  ZThe 
Security  of  Englifh-  Men'f  Lives  •,  or^The  'frufi^  Power 
and  Duty  of  the  Grand-Juries  in  England.]  And 
the  other,  C  ^  Guide  to  Juries,  fetting  forth 
their  Jnticjuity,  Power  and  Duty.,  from  the  common 
Law  and  Statutes.-]  The  firft  I'm  informed  is  to  be 
Ve-printed  in  this  Place,  and  I  cou'd  wifh  the 
other  wcrefolikewirei  for,ifit  has  been  thought 
proper  to  pnbliih  thefe  or  fuch  other  Books  for 
the  Inftruftion  of  the  Commons  of  that  Part  of 
the  united  Kingdom,  who  have  fo  frequent  Oc- 
cafions  of  being  on  Grand  Juries,  or  atleaft  to  un= 
dcrftandthe  Method  of  their  Procedure,  and  to 
fee  that  Truft  and  Power  the  Law  of  the  Land 
has  repofed  in'  them  put  in  Prafticc,  it  will 
doubtlefs  at  firft  View  feem  neccflary  among  us^^ 
who  are  altogether  Strangers  to  Proceedings  of 
this  l>3ature.  ^  ,,         ^        , 

I  prefume  then  1  Ihall  have  fully  anfwered 
what  you  expedt  of  me,  if  1  Ihow  from  PalTages 
in  thefe  Books, and  the  Confequences  which  natu- 
rally follow  from  thePrinciples  laid  down  in  them, 
that  the  Grand  as  well  as  Petit-Juries  are  Judges, 
that  their  Office  and  Power  is  iudicial,that  they 
complicately  refolve  both  Law  and  Faa,leaving 
you  (  which  you  will  eafily  do)  to  apply  thefe 
general  Pofitions  to  your  other  Qntx^,  Whether 
Grand  Juries  in  the  Cafe  of  an  AEi  of  Grace,  may  of 
their  own  wo^er  Motive  notice,  or  rather  hy  Law  are 
bound  to  notice  fuch  JSt,  where  the  Forms  allow  n» 
Opportunity  to  plead  it  before  them  ?  ,,,     j 

Now  tliis  is  plainly  afierted  in  fo  many  Words 
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by  the  learned  Author  of  the  Book  intltuledXT/?* 
Security  of  Eas,\iih-mea's  Lives']  Pag.  5.  where  he 
fays,  Tue  Office  and  Powers  of  thefe  ^Juries  (that  is, 
both  Grand  and  Petit.,  of  whom  in  the  Lines  im- 
mediately preceeding  he  treats  ;  is  JVDICIAL. 
They  ONLT  are  the  JV  DGES,  from  whofe 
Sentence  the  indited  are  to  expeSi  Life  or  Death. 
Vfon  their  Integrity  or  Vnderftanding^  the  Lives  of  aH 
that  are  brought  into  Judgmenty  do  ultimately  depend. 
From  their  FerdiEi  there  lies  no  JppeaL  By  finding 
guilty  or  not  guilty,  they  do  comjlicately  rejolvs  both 
Law  and  FaEl. 

So  likewife  the  Author  of  the  other  Book, 
ftys,  P^^.  17.  Edit.  Lond.  1699.  Jury-men  have 
Alfo  the  Determination  of  Law.,  but  with  this  Difference 
from  that  of  Fait :  that  'tis  nsceffary  they  determine 
the  Matter  of  FaB.  But  they  may  either  refufe  to 
meddle  with  any  'thing  of  Law.,  and  leave  it  to  the 
Judges -.y  or  at  their  Ele£lion  may  take  upon  them  Know 
led^e  of  the  Law.,  and  determine  both  FaB  and  Law 
themfelves.  For  which  he  cites  L»Vr/efow,  SeB-  368. 
And  Pag.  to.  he  fays^Tljc  ancient  Books  caked  Jury- 
men Judges.,  siMrrour  of  Jufiice  Pag.  209.  Asd 
where  ^c  treats  of  the  Duty  of  Grand  Juries^  Pag. 
40.  he  fays,  they  mvft  cmftder  if  the  Fault.,  as  al- 
hdged  with. the  Circvmftances  and  Aggravations.,  a- 
mount  tt,  and  be  a  real  Fault  or  not.,  and  alfo  worth 
complaining  of'.  If  it  be  no  Fault,  or  one  net  worth 
complaining  of.,  which  in  Law  is  all  one.,^  they  rejeSt 
the  BilLand  meddle  no  more  with  it.  That  ?s,in  fliort, 
they  judge  of  the  Relevancy  (  as  we  call  it)  of  the 
Indiament,  which  you  know.  Sir,  was  the  pro- 
per Province  of  our  Judges  in  all  Crimes  before 
the  Vnion.  and  ftill  remains  to  be  fo  in  all  other 
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Crimes  except  Treafon,  which  now  by  the  Aft 
of  the  7th  of  the  late  Queen,  intituled,  [  j4^for 
rendrwgt^cVnion  more  complete']  is  to  be  tried  af- 
ter the  E^glijh  Form,  that  is,  by  Grand  Juries. 

The  h  ft  mentioued  Author,  Page  44.^  proceeds 
toiiluft  ate  this  Point,  by  fhcwing  that  the  find- 
ing of  the  Bill  by  the  Grand-Jury  is  an  elTential 
part  of  tfte  Tryal.  It'^s  true^  fays  he,  Ws  no  deter- 
niinative  Tryd  that  finAlly  concludes  either  P^rty^  be- 
caufe  it^s  hut  one  of  two^  xohich  every  one  accujed  of 
a  Crime  muft  have^  but  it^s  fo  much  a  Tryal  ds  le4rned 
Fleta,  Fol.  1^3,  looks  upon  it  no  lefs  one^  than  any  o- 
ther.  The  Form  of  their  biditlm.ent  is  the  fame  with 
that  of  a  VerdiH^  aU  things  are^  or  ought  to  be  alike  in 
the  whole  ProccedingSj  and  to  diffir  nothings  but  the  one 
to  be  before  the  sther^  the  latter  to  befi^^al^  the  other  not  \ 
The  Stat,  ofl'i  H^  8r^  Cap.  23.  enacts^  One  Jhall 
he  indiEied  of  HighTreafon  in  what  County  the  King 
pleafes.  And  the  Statute^  I  and  2  Phil,  and  Mar. 
Gcip.  lOf/jfays,  Tryalsfor  Treafon  [Jjall  be  according 
to  common  Law*  Tds  A^  repeals  the  other^  tho^  tt 
[peaks  only  ofTryalSj  and  the  other  of  Indictments^  which 
Qiews-^an  IndiBment  is  a  Tryal,  One  of  the  Grand- 
Jury  cannot  be  afterwards  on  the  other.  And  why  "^ 
Says  the  LaWj  for  he  has  once  already  faund  the  Par- 
ty guilty^  and  ifhefhould  not  again ^  he  tnufi  perjure 
httufelf 

Thus  you  fee,  what  the  Grand- Jury  does,  is 
as  much  a  part  of  the  Tryal,  as  what  is  done 
by  the  Petit- Jury,  and  what  is  found  by  the 
Grand  Jury,  is  as  much,  in  the  Conftrudion  of 
Law,  finding  the  Party  indided  Guilty,  or  not 
Guilty^  as  the  Verdivt  of  the  Petit- Jury.  la  Crimes 
^  ^  the 


n  1  3 


L      5      J 

the  one  cannot  proceed  without  the  other ;  what 
both  do,  makes  up  the  whole  Tryal,  and  both 
Juries  are  equally  Judges  of  Law   and  of  Faft. 

And  was  it  otherwife,    that  is,  if  Grand-Ju- 
ries were  not  Judges  of  Law  as  well  as  Fadt,  in- 
ftead  of  being  the  great  Bulwark  of  the  Liberties 
of  the  Subjeft,  as  they  are  juftly  reputed  to  be, 
they  would,in  my  humble  Opinion,be  of  little  fig- 
nificancy,  yea  they  might  prove  often  a  Snare 
to  the  Innocent.    For  fupofe  a  Man  was  indifted 
of  Felony,  for  Exportation  of  Wool,   upon  the 
Stat.  1 4  Cat.  Cap  i8.   he  may  be  brought  to  great 
Vexation,  if  the  Grand-Jury  might   not,  or  in 
Confcience  were  not  bound  to  notice  the  fubfe- 
quent  Statute  7.  and  8.G«/.  ^tii  Cap.  28,  which 
repeals  fo  much  of  the  former  Statute,    as  de- 
clares the  Exportation  of  Wool  Felony.  And  ma- 
ny other  Inftances  of  the  like  kind  may  begiyen 
where  fubfequcnt  Laws  repeal  and  alter  the  Pe- 
nalties in  the  former.  But  the  Grand-jury,ifthey 
have  knowledge  of  thefc  Laws,  could  not  find  a 
Biijupon  fuch  Statutes  as  are  repeal'd,  no  more 
than    find  fuch  a  Bill  without  Evidence  of  the 
Faa.    The  Application  to  the  Cafe,  which  you 
propofe,  feems  fo  obvious,  that  it  is  needlefs  to 
inliftupon  it;  only  thus  far  may  be  further  ob- 
ferved,  that  where  a  fubfequent  Law  takes  ofFthe 
Pennltv  of  a  former,  it  feems  to  refolve  in   a 
QlR^ftionofFacl,  rather  than  of  Law:  Andfofn 
the  Cafe  of  the  Aft  for  hisMajeftie'smoft  graci- 
ot)?,  general  and  free  Pardon,  it  is  enafted  by  the 
pciuilt  Claijfe,  T'hat  every  Perfon  may  plead  the ^e- 
^iral  ifuty  without  ffcdal  Pleading  of  this  Pardffj- 


*, 
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mdghethis  A^*f  T^t^donin  evidence  for  hs  Dlf- 
ch*ne :  Aiid  therefore  I  cannot  think,  that,  were 
anyfoch  Tryahto  be  before  Grand-]uries,  upon 
whatever  Crimes,  any  Difficulty  could  remain, 
but  whether  the  Party  indited  was  truly  com- 
prehended under  the  pardoning  Claufe  of  his  Ma- 
jeftie'sAftof  Grace,  (which  is  as  full  as  can  be 
dcvifed,  enaftinf,  That  hts  Majefties  SuhjeSts  he  not 
fued^  vexed  or  m^uieted  in  their  Bodies^  Goods-,  Chat- 
tels,Lands  ^^c.  for  any  Maner,Caufe,Forfeiture,Ofen- 
ee,  &C.  done  or  commi'ted  before  the  "time  therein  limi- 
ted^ )  or  if  the  faid  Party  be  comprehended  under 
one  or  other  of  the  Exceptions. 


tdinhurgh,  ^'*'">    &c. 

14.  Jawe  1718. 
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